
STATB OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Pioneer l{arehouse Corp.

AFFIDAVIT OF MAILING

for Redetermination of a

of a Determination or a

Sales & Use Tax

under  Ar t i c le  28  &.29  o f

Def ic iency or  a Revis ion

Refund of

the Tax Law

fo r  the  Per iod  3 l r /73  -  2129/76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by mai l

upon Pioneer l rTarehouse Corp.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid l t rapper addressed as

fo l lows:

Pioneer Warehouse Corp.
4L Flatbush Ave.
Brooklyn, NY II2L7

and by deposit ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for lh  on said wr

pet i t ioner .

Sworn to before ne this

22nd day of February, 1980.

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the
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2. Appl icant,  the owner of a warehouse located close to New York Cityts

f inancial  distr ict ,  rented rooms on an individual-roon basis to attorneys,

accountants, banks and brokerage houses. The tenants had the sole and exclusive

r ight to occupy the rooms. Fi les stored in said rooms were referred to frequent ly.

The rent was reported on the quarterly and annual comrnercial rent tax returns.

The warehouse was open from 8:00 A.M. to 5:00 P.U. I{hen a renLer arr ived, he

was required to sign in and note the tirne. Applicant had no knowledge of the

basic inventory of the rooms. Appl icant provided a trucking service within

the warehouse, on an exclusive basis.

3. 0n or ahout August 6, t976, an audit  was performed on appl icant which

determined that appl icant 's charges for storage of records was subject to tax.

I t  was also determined that so-cal led I 'burning salestt  actual ly represented a

service in which records were carted away to an incinerator in a process

simi lar to rubbish removal and were subject to tax. A test of  appl icant 's

records for January and February, 1976, revealed addit ional burning sales of

34.3 percent due to anounts bi l led as trucking and labor.  (The trucking of a

customerrs records and the labor performed within a customerrs room r4lere

otherwise considered non-taxable by the auditor.)  This factor (34.3 percent)

was appl ied to the ent ire period at issue.

4. At present,  appl icant charges sales tax for the removal of  records

which are to be incinerated. I ts memorandum of procedures so states, and

recent invoices conf irm this.

5. Appl icant aeted in good fai th ar al l  t imes.

CONCIUSIONS OF tAW

A.  That  sec t ion

a tax on the stor ing

the regular course of

1105(c)(4) of the Tax law provides that there is imposed

of al l  tangible personal property not held for sale in

bus iness ;  there fore ,  app l i can t ,  P ioneer  Warehouse Corp . ,
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is l iable for the addit ional tax for the service that i t  provides to customers,

in the storage of records during the periods in issue.

B- That sect ion f105(c)(5) of the Tax Law dist inguishes the removal of

trash from the except ion to part icular services that are exempt from the

imposit ion of a sales taxl  therefore, appl icant 's removal of  records to the

incinerator is subject to sares tax for the periods in issue.

C- That' the penalties and interest in excess of the minimum statut.ory

ra te  a re  cance l led .

D. That the application of Pioneer l,/arehouse Corp. is granted to the

extent that interest in excess of the minimum interest and the penalty imposed

pursuant to sect ion 1145(a) of the Tax Law are waived; that the Audit  Divis ion

is hereby directed to modify accordingly the Not ice of Determinat ion and

Demand for Paynent of Sales and Use Taxes Due issued Septenber 17, 1976; and

that,  except as so granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 2 p8'A

COMMISSIONER


